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The complainant and third parties: suretyship transactions

34.	The problem considered in O’Brien’s case and raised by the present appeals is of com-
paratively recent origin. It arises out of the substantial growth in home ownership over the 
last 30 or 40 years and, as part of that development, the great increase in the number of 
homes owned jointly by husbands and wives. More than two-thirds of householders in the 
United Kingdom now own their own homes. For most home-owning couples, their homes 
are their most valuable asset. They must surely be free, if they so wish, to use this asset as 
a means of raising money, whether for the purpose of the husband’s business or for any 
other purpose. Their home is their property. The law should not restrict them in the use 
they may make of it. Bank finance is in fact by far the most important source of external 
capital for small businesses with fewer than ten employees. These businesses comprise 
about 95 per cent of all businesses in the country, responsible for nearly one-third of all 
employment. Finance raised by second mortgages on the principal’s home is a significant 
source of capital for the start-up of small businesses.

35.	If the freedom of home-owners to make economic use of their homes is not to be frus-
trated, a bank must be able to have confidence that a wife’s signature of the necessary 
guarantee and charge will be as binding upon her as is the signature of anyone else on 
documents which he or she may sign. Otherwise banks will not be willing to lend money 
on the security of a jointly owned house or flat.

36.	At the same time, the high degree of trust and confidence and emotional interdepend-
ence which normally characterises a marriage relationship provides scope for abuse. One 
party may take advantage of the other’s vulnerability. Unhappily, such abuse does occur. 
Further, it is all too easy for a husband, anxious or even desperate for bank finance, to 
misstate the position in some particular or to mislead the wife, wittingly or unwittingly, 
in some other way. The law would be seriously defective if it did not recognise these 
realities.

37.	In O’Brien’s case this House decided where the balance should be held between these 
competing interests . . .

38.	The jurisprudential route by which the House reached its conclusion in O’Brien’s case 
has attracted criticism from some commentators. . . . Lord Browne-Wilkinson prayed in 
aid the doctrine of constructive notice. In circumstances he identified, a creditor is put on 
inquiry. When that is so, the creditor ‘will have constructive notice of the wife’s rights’ 
unless the creditor takes reasonable steps to satisfy himself that the wife’s agreement to 
stand surety has been properly obtained: see [1994] 1 AC 180, 196.

39.	Lord Browne-Wilkinson would be the first to recognise this is not a conventional use 
of the equitable concept of constructive notice. The traditional use of this concept con-
cerns the circumstances in which a transferee of property who acquires a legal estate 
from a transferor with a defective title may nonetheless obtain a good title, that is, a 
better title than the transferor had. That is not the present case. The bank acquires its 

Pages 645 and 654 (19.3) refer to those sections of the speech of Lord Nicholls which deal 
with the circumstances in which the bank is put on inquiry that there is potential wrong-
doing by the husband and the steps which the bank must take once it has been put on notice. 
The relevant sections of his speech are set out below:

McKendrick_9780192856548_page645.indd   1 18-03-2022   19:51:55



2  |  CONTRACT LAW

charge from the wife, and there is nothing wrong with her title to her share of the matri-
monial home. The transferor wife is seeking to resile from the very transaction she en-
tered into with the bank, on the ground that her apparent consent was procured by the 
undue influence or other misconduct, such as misrepresentation, of a third party (her 
husband). She is seeking to set aside her contract of guarantee and, with it, the charge 
she gave to the bank.

40.	The traditional view of equity in this tripartite situation seems to be that a person in the 
position of the wife will only be relieved of her bargain if the other party to the transac-
tion (the bank, in the present instance) was privy to the conduct which led to the wife’s 
entry into the transaction. Knowledge is required: . . . The law imposes no obligation on 
one party to a transaction to check whether the other party’s concurrence was obtained 
by undue influence. But O’Brien has introduced into the law the concept that, in certain 
circumstances, a party to a contract may lose the benefit of his contract, entered into in 
good faith, if he ought to have known that the other’s concurrence had been procured by 
the misconduct of a third party.

41.	There is a further respect in which O’Brien departed from conventional concepts. 
Traditionally, a person is deemed to have notice (that is, he has ‘constructive’ notice) of a 
prior right when he does not actually know of it but would have learned of it had he made 
the requisite inquiries. A purchaser will be treated as having constructive notice of all that 
a reasonably prudent purchaser would have discovered. In the present type of case, the 
steps a bank is required to take, lest it have constructive notice that the wife’s concur-
rence was procured improperly by her husband, do not consist of making inquiries. Rather, 
O’Brien envisages that the steps taken by the bank will reduce, or even eliminate, the risk 
of the wife entering into the transaction under any misapprehension or as a result of undue 
influence by her husband. The steps are not concerned to discover whether the wife has 
been wronged by her husband in this way. The steps are concerned to minimise the risk 
that such a wrong may be committed.

42.	These novelties do not point to the conclusion that the decision of this House in O’Brien is 
leading the law astray. Lord Browne-Wilkinson acknowledged he might be extending the 
law. . . . Some development was sorely needed. The law had to find a way of giving wives 
a reasonable measure of protection, without adding unreasonably to the expense involved 
in entering into guarantee transactions of the type under consideration. The protection 
had to extend also to any misrepresentations made by a husband to his wife. In a situ-
ation where there is a substantial risk the husband may exercise his influence improperly 
regarding the provision of security for his business debts, there is an increased risk that 
explanations of the transaction given by him to his wife may be misleadingly incomplete 
or even inaccurate.

43.	The route selected in O’Brien ought not to have an unsettling effect on established prin-
ciples of contract. O’Brien concerned suretyship transactions. These are tripartite trans-
actions. They involve the debtor as well as the creditor and the guarantor. The guarantor 
enters into the transaction at the request of the debtor. The guarantor assumes obliga-
tions. On the face of the transaction the guarantor usually receives no benefit in return, 
unless the guarantee is being given on a commercial basis. Leaving aside cases where 
the relationship between the surety and the debtor is commercial, a guarantee trans-
action is one-sided so far as the guarantor is concerned. The creditor knows this. Thus 
the decision in O’Brien is directed at a class of contracts which has special features of  
its own . . .
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The threshold: when the bank is put on inquiry

44.	. . . For practical reasons the level is set much lower than is required to satisfy a court that, 
failing contrary evidence, the court may infer that the transaction was procured by undue 
influence. Lord Browne-Wilkinson said [1994] 1 AC 180, 196:

‘Therefore in my judgment a creditor in put on inquiry when a wife offers to stand 
surety for her husband’s debts by the combination of two factors: (a) the transaction is 
on its face not to the financial advantage of the wife; and (b) there is a substantial risk 
in transactions of that kind that, in procuring the wife to act as surety, the husband has 
committed a legal or equitable wrong that entitles the wife to set aside the transaction.’

In my view, this passage, read in context, is to be taken to mean, quite simply, that 
a bank is put on inquiry whenever a wife offers to stand surety for her husband’s 
debts . . .

46.	I do not understand Lord Browne-Wilkinson to have been saying that, in husband and wife 
cases, whether the bank is put on inquiry depends on its state of knowledge of the parties’ 
marriage, or of the degree of trust and confidence the particular wife places in her hus-
band in relation to her financial affairs. That would leave banks in a state of considerable 
uncertainty in a situation where it is important they should know clearly where they stand 
. . . I read (a) and (b) as Lord Browne-Wilkinson’s broad explanation of the reason why a 
creditor is put on inquiry when a wife offers to stand surety for her husband’s debts. These 
are the two factors which, taken together, constitute the underlying rationale.

47.	The position is likewise if the husband stands surety for his wife’s debts. Similarly, in 
the case of unmarried couples, whether heterosexual or homosexual, where the bank is 
aware of the relationship. . . . Cohabitation is not essential . . .

48.	As to the type of transactions where a bank is put on inquiry, the case where a wife  
becomes surety for her husband’s debts is, in this context, a straightforward case. The 
bank is put on inquiry. On the other side of the line is the case where money is being 
advanced, or has been advanced, to husband and wife jointly. In such a case the bank is 
not put on inquiry, unless the bank is aware the loan is being made for the husband’s pur-
poses, as distinct from their joint purposes . . .

49.	Less clear cut is the case where the wife becomes surety for the debts of a company 
whose shares are held by her and her husband. Her shareholding may be nominal, or she 
may have a minority shareholding or an equal shareholding with her husband. In my view 
the bank is put on inquiry in such cases, even when the wife is a director or secretary of 
the company . . .

The steps a bank should take

50.	. . . In O’Brien [1994] 1 AC 180, 196–197 Lord Browne-Wilkinson said that a bank can 
reasonably be expected to take steps to bring home to the wife the risk she is running 
by standing as surety and to advise her to take independent advice. That test is applic-
able to past transactions. All the cases now before your Lordships’ House fall into this 
category. For the future a bank satisfies these requirements if it insists that the wife 
attend a private meeting with a representative of the bank at which she is told of the 
extent of her liability as surety, warned of the risk she is running and urged to take in-
dependent legal advice. In exceptional cases the bank, to be safe, has to insist that the 
wife is separately advised . . .
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53.	. . . it is plainly neither desirable nor practicable that banks should be required to attempt 
to discover for themselves whether a wife’s consent is being procured by the exercise of 
undue influence of her husband. This is not a step the banks should be expected to take. 
Nor, further, is it desirable or practicable that banks should be expected to insist on con-
firmation from a solicitor that the solicitor has satisfied himself that the wife’s consent has 
not been procured by undue influence . . .

54.	The furthest a bank can be expected to go is to take reasonable steps to satisfy itself that 
the wife has had brought home to her, in a meaningful way, the practical implications of 
the proposed transaction. This does not wholly eliminate the risk of undue influence or 
misrepresentation. But it does mean that a wife enters into a transaction with her eyes 
open so far as the basic elements of the transaction are concerned . . .

55.	. . . A bank may itself provide the necessary information directly to the wife. . . . But . . . 
provided a suitable alternative is available, banks ought not to be compelled to take this 
course. . . . It is not unreasonable for the banks to prefer that this task should be under-
taken by an independent legal adviser . . .

56.	. . . Ordinarily it will be reasonable that a bank should be able to rely upon confirmation 
from a solicitor, acting for the wife, that he has advised the wife appropriately.

57.	The position will be otherwise if the bank knows that the solicitor has not duly advised the 
wife or, I would add, if the bank knows facts from which it ought to have realised that the 
wife has not received the appropriate advice. In such circumstances the bank will proceed 
at its own risk.

The content of the legal advice
. . .

61.	. . . it is not for the solicitor to veto the transaction by declining to confirm to the bank that 
he has explained the documents to the wife and the risks she is taking upon herself. If the 
solicitor considers the transaction is not in the wife’s best interests, he will give reasoned 
advice to the wife to that effect. But at the end of the day the decision on whether to 
proceed is the decision of the client, not the solicitor. A wife is not to be precluded from 
entering into a financially unwise transaction if, for her own reasons, she wishes to do so.

62.	That is the general rule. There may, of course, be exceptional circumstances where it is 
glaringly obvious that the wife is being grievously wronged. In such a case the solicitor 
should decline to act further. . . . In identifying what are the solicitor’s responsibilities the 
starting point must always be the solicitor’s retainer. . . . As a first step the solicitor will 
need to explain to the wife the purpose for which he has become involved at all. He should 
explain that, should it ever become necessary, the bank will rely upon his involvement to 
counter any suggestion that the wife was overborne by her husband or that she did not 
properly understand the implications of the transaction. The solicitor will need to obtain 
confirmation from the wife that she wishes him to act for her in the matter and to advise 
her on the legal and practical implications of the proposed transaction.

65.	When an instruction to this effect is forthcoming, the content of the advice required from 
a solicitor before giving the confirmation sought by the bank will, inevitably, depend upon 
the circumstances of the case. Typically, the advice a solicitor can be expected to give 
should cover the following matters as the core minimum. (1) He will need to explain the 
nature of the documents and the practical consequences these will have for the wife if 
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she signs them. She could lose her home if her husband’s business does not prosper. 
Her home may be her only substantial asset, as well as the family’s home. She could be 
made bankrupt. (2) He will need to point out the seriousness of the risks involved. The 
wife should be told the purpose of the proposed new facility, the amount and principal 
terms of the new facility, and that the bank might increase the amount of the facility, or 
change its terms, or grant a new facility, without reference to her. She should be told 
the amount of her liability under her guarantee. The solicitor should discuss the wife’s 
financial means, including her understanding of the value of the property being charged. 
The solicitor should discuss whether the wife or her husband has any other assets out of 
which repayment could be made if the husband’s business should fail. These matters are 
relevant to the seriousness of the risks involved. (3) The solicitor will need to state clearly 
that the wife has a choice. The decision is hers and hers alone. Explanation of the choice 
facing the wife will call for some discussion of the present financial position, including the 
amount of the husband’s present indebtedness, and the amount of his current overdraft 
facility. (4) The solicitor should check whether the wife wishes to proceed. She should 
be asked whether she is content that the solicitor should write to the bank confirming he 
has explained to her the nature of the documents and the practical implications they may 
have for her, or whether, for instance, she would prefer him to negotiate with the bank on 
the terms of the transaction. Matters for negotiation could include the sequence in which 
the various securities will be called upon or a specific or lower limit to her liabilities. The 
solicitor should not give any confirmation to the bank without the wife’s authority.

66.	The solicitor’s discussion with the wife should take place at a face-to-face meeting, in the 
absence of the husband. It goes without saying that the solicitor’s explanations should be 
couched in suitably non-technical language. It also goes without saying that the solicitor’s 
task is an important one. It is not a formality.

67.	The solicitor should obtain from the bank any information he needs. If the bank fails for 
any reason to provide information requested by the solicitor, the solicitor should decline to 
provide the confirmation sought by the bank . . .

Independent advice

69.	I turn next to the much-vexed question whether the solicitor advising the wife must act for 
the wife alone. . . . A requirement that a wife should receive advice from a solicitor acting 
solely for her will frequently add significantly to the legal costs. Sometimes a wife will 
be happier to be advised by a family solicitor known to her than by a complete stranger. 
Sometimes a solicitor who knows both husband and wife and their histories will be better 
placed to advise than a solicitor who is a complete stranger. . . . The advantages attendant 
upon the employment of a solicitor acting solely for the wife do not justify the additional 
expense this would involve for the husband. When accepting instructions to advise the 
wife the solicitor assumes responsibilities directly to her, both at law and professionally. 
These duties, and this is central to the reasoning on this point, are owed to the wife alone. 
In advising the wife the solicitor is acting for the wife alone. He is concerned only with her 
interests. I emphasise, therefore, that in every case the solicitor must consider carefully 
whether there is any conflict of duty or interest and, more widely, whether it would be in 
the best interests of the wife for him to accept instructions from her. If he decides to ac-
cept instructions, his assumption of legal and professional responsibilities to her ought, in 
the ordinary course of things, to provide sufficient assurance that he will give the requisite 
advice fully, carefully and conscientiously. Especially so, now that the nature of the advice 
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called for has been clarified. If at any stage the solicitor becomes concerned that there is 
a real risk that other interests or duties may inhibit his advice to the wife he must cease to 
act for her.

Agency

75.	. . . The next question concerns the position when a solicitor has accepted instructions to 
advise a wife but he fails to do so properly . . . in advising the wife the solicitor is acting for 
the wife and no one else. The bank does not have, and is intended not to have, any know-
ledge of or control over the advice the solicitor gives the wife. The solicitor is not account-
able to the bank for the advice he gives to the wife. To impute to the bank knowledge of 
what passed between the solicitor and the wife would contradict this essential feature of 
the arrangement. The mere fact that, for its own purposes, the bank asked the solicitor to 
advise the wife does not make the solicitor the bank’s agent in giving that advice.

78.	In the ordinary case, therefore, deficiencies in the advice given are a matter between the 
wife and her solicitor. The bank is entitled to proceed on the assumption that a solicitor 
advising the wife has done his job properly . . .

Obtaining the solicitor’s confirmation

79.	I now return to the steps a bank should take when it has been put on inquiry and for its 
protection is looking to the fact that the wife has been advised independently by a solicitor.

(1) . . . the bank should take steps to check directly with the wife the name of the 
solicitor she wishes to act for her. To this end, in future the bank should communi-
cate directly with the wife, informing her that for its own protection it will require 
written confirmation from a solicitor, acting for her, to the effect that the solicitor 
has fully explained to her the nature of the documents and the practical implications 
they will have for her. She should be told that the purpose of this requirement is that 
thereafter she should not be able to dispute she is legally bound by the documents 
once she has signed them. She should be asked to nominate a solicitor whom she is 
willing to instruct to advise her, separately from her husband, and act for her in giving 
the necessary confirmation to the bank. She should be told that, if she wishes, the 
solicitor may be the same solicitor as is acting for her husband in the transaction. If a 
solicitor is already acting for the husband and the wife, she should be asked whether 
she would prefer that a different solicitor should act for her regarding the bank’s re-
quirement for confirmation from a solicitor.

The bank should not proceed with the transaction until it has received an appro-
priate response directly from the wife.

(2) . . . the bank must provide the solicitor with the financial information he 
needs. . . . What is required must depend on the facts of the case. Ordinarily this 
will include information on the purpose for which the proposed new facility has been 
requested, the current amount of the husband’s indebtedness, the amount of his 
current overdraft facility, and the amount and terms of any new facility. If the bank’s 
request for security arose from a written application by the husband for a facility, a 
copy of the application should be sent to the solicitor. The bank will, of course, need 
first to obtain the consent of its customer to this circulation of confidential informa-
tion. If this consent is not forthcoming the transaction will not be able to proceed.

(3) Exceptionally there may be a case where the bank believes or suspects that 
the wife has been misled by her husband or is not entering into the transaction of her 
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own free will. If such a case occurs the bank must inform the wife’s solicitors of the 
facts giving rise to its belief or suspicion.

(4) The bank should in every case obtain from the wife’s solicitor a written confirm-
ation to the effect mentioned above.

80.	These steps will be applicable to future transactions. In respect of past transactions, the 
bank will ordinarily be regarded as having discharged its obligations if a solicitor who was 
acting for the wife in the transaction gave the bank confirmation to the effect that he had 
brought home to the wife the risks she was running by standing as surety.

A wider principle

82.	. . . the law does not regard sexual relationships as standing in some special category 
of their own so far as undue influence is concerned. Sexual relationships are no more 
than one type of relationship in which an individual may acquire influence over another 
individual. The O’Brien decision cannot sensibly be regarded as confined to sexual re-
lationships, although these are likely to be its main field of application at present. What 
is appropriate for sexual relationships ought, in principle, to be appropriate also for other 
relationships where trust and confidence are likely to exist.

83.	The courts have already recognised this. Further application, or development, of the 
O’Brien principle has already taken place . . .

84.	The crucially important question raised by this wider application of the O’Brien principle 
concerns the circumstances which will put a bank on inquiry. A bank is put on inquiry when-
ever a wife stands as surety for her husband’s debts. It is sufficient that the bank knows of 
the husband-wife relationship. That bare fact is enough. The bank must then take reason-
able steps to bring home to the wife the risks involved. What, then, of other relationships 
where there is an increased risk of undue influence, such as parent and child? . . . a bank 
cannot be expected to probe the emotional relationship between two individuals, whoever 
they may be . . . there is no rational cut-off point, with certain types of relationship being 
susceptible to the O’Brien principle and others not . . . the only practical way forward is to 
regard banks as ‘put on inquiry’ in every case where the relationship between the surety 
and the debtor is non-commercial. The creditor must always take reasonable steps to bring 
home to the individual guarantor the risks he is running by standing as surety. As a measure 
of protection, this is valuable. But, in all conscience, it is a modest burden for banks and 
other lenders. It is no more than is reasonably to be expected of a creditor who is taking a 
guarantee from an individual. If the bank or other creditor does not take these steps, it is 
deemed to have notice of any claim the guarantor may have that the transaction was pro-
cured by undue influence or misrepresentation on the part of the debtor.

88.	Different considerations apply where the relationship between the debtor and guarantor 
is commercial, as where a guarantor is being paid a fee, or a company is guaranteeing the 
debts of another company in the same group. Those engaged in business can be regarded 
as capable of looking after themselves and understanding the risks involved in the giving 
of guarantees.
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